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3 See, e.g., Civil Code, Book 3, Title 1, Chapter 1, Section 3—Restrictions of Ownership.
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Islamic Legal Thought, Arab Law Quarterly, Vol. 14, No. 4 (1999), pp. 361-368.



?(;;Sudum

J«dﬁdﬁﬂdu@ﬁwﬁa)h‘dg@_ﬁ&a‘d‘)SJM}:\P}SMlm}:\\Js‘ad\.\gsgsaédbwb‘\a
e s 1008 iy 43 Sl (IS AR 500 3 (A i Jle 3 B (el (93 5l B ) S
sl (A1 5 A3 AAX 30 Al o ol (s20 4kE BU) bl g S S 504y 5 s) S g sl oS b Al s
sl 3 (S B Ay 55053 4S5 63 4 LS5 A | S g el sl 0 48 Jhana o (5T 5y 2 A3b (558 0 50
Ale 1o gl as 4 Ba 0 Sl (IS0 e 1 (DS 0 (6 S ) i (IS 0 Cullie o AL AT S ala) 4l
M oSy jiale ad cusle o 3l 3 suls

ool Jisd) 438 432 Jlo b 4l S Sl 4y a 4SE (o€ JIS 40 Jle (3 (i) IS 30 plai Al g in
1S3 30245 Jeane st g 2 Ly JA 572 o samms 5 o)l alii) & (S SOl 4y o sl o @243 AR
o) (> @A AR by g S A B (S Gl SOl Ay o gl ) Sdaa (5 S5 S8 alSa 4 SIS ),
_L._s,gsd;saudu‘L;qussg}uu@q;g;q}m)u‘dﬁx;@«ﬁ_@:gqgﬁ,ﬁ@d@

J&AJLJ‘Ls)SL"_lLA}Luncgﬁdﬁ@d&cﬁd&@;d@w@yjﬁbﬁjﬁw.J}muc‘sau,u}\

ple axa 51558 3 (S Json a4y S S JIS Jle o plai Al g8 dia 0 a0 Y S S8 aa AlSa 4y 5358
S8 AR alfa 4y o pad o Jle ot Al g8 G 0 puld (oS IS Jle o plai 4l g8 diay a5y S adsleo

fs S
Slusisles dale 3 Jla 3o lai Al g8 dia
T 55 35 saapl 045 GA (438 Gl o 5 Al " s e 422 Jl J siia
TS maSay b a" s 5 sl 043 6l d " e 42a Ju e
TP e ) oS conid J
O 5 g5 sl ol Sl o a4y sis A s o) s R (A Al " S S5 2SI g
it ise (S S Sl sl Sy 4y 4y s o s 2 o 2 (2 smll (o3 43533 4k S5 ele
Lan P S el 2 AS LY S Ay G (S QS e dy o sull a4y s 4aa S5 abas
8 sy us
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2008), 259.
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 See, e.g., Nastrat Esmaty, The Kuchi & Hazara Land Dispute Conflicts—An Endless Struggle for Land Ownership, KHAAMA
PRESS, Sept. 7, 2013; Maiwand Fida, UN Steps in to Resolve Kuchi-Hazara Dispute, PATHWOK AFGHAN NEWS, June 13, 2012;
Fighting for Land and Water, ECONOMIST, June 26, 2007.

2 Id. at p. 69.

26 Constitution, Article 40.
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3! Garrett Hardin, The Tragedy of the Commons, SCIENCE, Dec. 13, 1998.

32 Mohammad Saber, Badghis Pistachio Forests Face Destruction, INSTITUTE FOR WAR & PEACE REPORTING, May 13, 2010,

available at http://iwpr.net/report-news/badghis-pistachio-forests-face-destruction; Sayed Yaqub Ibrahimi, Pinning Hopes on
Pistachios, INSTITUTE FOR WAR & PEACE REPORTING, Nov. 17, 2005, available at http://iwpr.net/report-news/pinning-hopes-

pistachios.
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37 Leslie Green, “Legal Positivism,” Stanford Encyclopedia of Philosophy, first published Jan. 3, 2003, available at
http://plato.stanford.edu/entries/legal-positivism/ (defining legal positivism as “the thesis that the existence and content of law
depends on social facts and not on its merits.”).

*¥ James B. Murphy, “Legal Positivism,” available at http://www.nlnrac.org/critics/legal-positivism.

* Civil Code, Article 1900.

40 See generally Anver M. Emon, Islamic Natural Law Theories (Oxford University Press, 2010); John Finnis, “Natural Law
Theories,” Stanford Encyclopedia of Philosophy, first published Feb. 5, 2007, available at
http://plato.stanford.edu/entries/natural-law-theories/.

4 See Finnis, supra note 42 (“Natural law theory accepts that law can be considered and spoken of both as a sheer social fact of
power and practice, and as a set of reasons for action that can be and often are sound as reasons and therefore normative for
reasonable people addressed by them.”).
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* Civil Code, Article 1900.
* Wael B. Hallaq, SharT‘a: Theory, Practice, Transformations, (Cambridge UP: Cambridge 2009), 296.
45 1y
Ibid;
46 See Wael B. Hallaq, Shari a: Theory, Practice, Transformations, (Cambridge UP: Cambridge 2009) 296-97; Mohammad
Hashim Kamali, The Right to Life, Security, Privacy, and Ownership in Islam, (Turkey: Islamic Texts Society 2008), 254-56.
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52 Mohammad Hashim Kamali, The Right to Life, Security, Privacy, and Ownership in Islam, (Turkey: Islamic Texts Society
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12 Wily at p. 55.

103 7y

1% The analysis in this paragraph relies on Wily at p. 56-58.
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1% Note that there are two subcategories within the law of obligations: contractual obligations and extra-contractual obligations.
The latter subcategory addresses civil responsibility, and other such matters. To be clear, the law of obligations discussed in this
chapter refers only to the former subcategory: contractual obligations.
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197 L aw on Managing Land Affairs, Article 50, Law No. 958 (2008) [hereinafter Law on Managing Land Affairs of 2008].
1% Civil Law of the Republic of Afghanistan, Article 2212, Law No. 353 (5 January 1977) [hereinafter Civil Code]; Law on
Managing Land Affairs of 20082008, Article 50.

1% Law on Managing Land Affairs of 2008, Articles 5 and 51.
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16 Law on Managing Land Affairs, Article 50(1), Law No. 958 (31 July 2008) [hereinafter Law of Managing Land Affairs of
2008].

17 Civil Code, Article 613, 1152; Law of Managing Land Affairs of 2008, Articles 56 & 58.

18 Civil Code, Articles 1035(1) (transfer of ownership occurs on basis of contract), 1044 (emphasizing consent), 1053 (same) &
1099 (same), 2210 (transfer of property on basis of contract).
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19 Mortgage Law, Article 11(2).
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http://www terrainstitute.org/pdf/Description%200f%20Procedures.pdf [hereinafter Terra Institute, Description of Procedures for
Producing Legal Deeds].

22 Civil Code, Article 2210.

123 | aw on Managing Land Affairs of 2008, Article 5; Description of Procedures for Producing Legal Deeds, supra note 121, at
9; Norwegian Refugee Council, 4 Guide to Property Law in Afghanistan, 69-70 (2005).

124 L aw of Managing Land Affairs of 2008, Articles 51 & 56; Description of Procedures for Producing Legal Deeds, supra note
121, at 12-13; Norwegian Refugee Council, 4 Guide to Property Law in Afghanistan, 70 (2005).

125 Norwegian Refugee Council, 4 Guide to Property Law in Afghanistan, 70 (2005).
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126 Norwegian Refugee Council, 4 Guide to Property Law in Afghanistan, 71 (2005).
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'28 Description of Procedures for Producing Legal Deeds, supra note 121, at 15 (all photos are from this report).
"% Civil Code, Articles 991 & 993.

1% Civil Code, Article 997.

! Civil Code, Article 992.
132 Liz Alden Wily, Land, People, andthe State in Afghanistan 2002-2012, 56 (February 2013).

61




gl sh lia)
4SngSSQJ}S@UﬁQ)UDBw)LJJmMGB} s:.ug_\mdﬁﬂgawd\:\@tg)ﬁ}‘umcdf}s
M&du)@gjﬁj d&h&‘d@ld‘ﬁﬁ}d@‘déﬁ)ﬁ\)o_&ﬁ:ai\@&\wJéﬁw)&%&.\dﬁ
stﬁjd}l&dudédhﬁ@m‘do)uuu)ch)nﬁMﬁ}‘bdé&dhﬁ@]@:ﬁ—d}u‘iﬁé}
%J@@mw)cgdéjﬁeﬁub)cm@}—;@uﬁﬂdﬁgﬁjoﬁf‘gug\]ﬁm
(S sl v (58 dan y SsR o) 248 (S5S Al (g sh A

Gl 2 fo S 0 433 s Al Jgaglan Cusdle 2 fmiy 2V e 5 6lS an pa (g0 alSa 4 ) gen 0 Gsdle D
W @S a8 4y 1 Jsasbie aslle a5 S gl 4al SO il 0 ) 5l (S 55m ¢ S5k (28l 5 3 Jsashea
3> 0 i il Lg)]\)catgmh}nJ_\YmdPe}Sd_\ASL:J\da&u@y\aé\;}}s&ﬂuﬁuadua

L;y))g_:}.u«_m)_d}uJmh;ﬁu‘fa\}‘c)UA)AJ}J}uq;uﬁA

JSU a3 cusda 3 gl Jgagtea sl 3 iolaf adiii g Ll gSad 2 Y Y F

5o 3 sSed 0 48 (usde (S eagane 4y Jls ) Gusle 2 by (Cusde M galS) SBal 0 by o 2 )Y g 48 yiy (g )l
&-USQS)J}\@SJ“S\AM&-{.}SJAD.\JJJ\JBJ\J‘\JLSJ.\“AASé%#@ﬁb}‘&}‘d&ﬁ}nmﬁb)‘d‘ﬁm
Cusda 2o lal 1348 (59 S5l g H)) 3 Salituge 3 aliie Doyl Ayl o (S it a4y iy (gl

134 (DS ASed i g ) o)l o 0 3 e 3 (g y sebe il 0 5 a3 ) Sk 3 s AT g i Ly Al 4 S

DI ISP ENRRGITN PN I B PR TRCRC SV ICREVRDT T PP kP I B JFGIV N PR P R PR U | P D ESI U RV
mdﬁéﬂmdy}mmuuqmg 138 5y )8 ol SISU 5 alle 348 e Sa syl Al S5 sS A
&uAWJ)\qﬁAJw)yu LSJLS M@A‘JWJJJ}M\A‘AQEGQ‘}E3@@“‘-‘-‘4,;("-‘4-‘“—")-"‘-‘

137 osid S iy Gl 44 B0 Sk 0 ) S 4y

JeSus (le 3 3l 3 rcud i VY0

3 g aibi o g0 i) (sed JSU o CaSle v adlle 3 (S S Y00 4y (63 S g 0 (e 2 2GS gy
S Sasosk Sy ol 2 20 22 oS JS5 LA Al i sales B 3 5 la 2 IS 2 gy s
A8 Y5 S 3 alle s ue 5 s e 3 S A 5 U ARR il sieaa Al 1l (5 asl S50
Ao g Sy Fam) 2 Soase 4l S diesdde e d ) L0 Y548 L Al (5 g A5 (52
138_95}A£LJJSJJ$\LUAJ$JLAaqﬁla;x:\s)ms‘sa.q

gl Aadd g Bye 2

2 gy oY 2l e N SIS Y gare pd Je b saale ol Gusle s Aeal dgia e o
e ol Ay s g 3 Cusdle a (gl Ad aa Ll A5 CSS Gil g sl 3 g gl A8 b o) adle L 4 2l 5 e S

133 | aw of Managing Land Affairs of 2008.

134 Description of Procedures for Producing Legal Deeds, supra note 121, at 16.

135 Description of Procedures for Producing Legal Deeds, supra note 121, at 16.

136 L aw on Managing Land Affairs of 2008, Article 52.

37 Law on Managing Land Affairs of 2008, Article 51.

138 | aw on Managing Land Affairs of 2008, Articles 5(3) (tax payment document); Description of Procedures for Producing
Legal Deeds, supra note 121, at 5.
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139 Norwegian Refugee Council, 4 Guide to Property Law in Afghanistan, 70-71 (2005).

140 Civil Code, Articles 1035(1) (transfer of ownership occurs on basis of contract), 2210 (same); Law on Managing Land Affairs
0f 2008, Articles 5 & 50 (legal deeds); Hamid Khan, Practioner’s Guide: Islamic Law, July 2013, 93.
http://inprol.org/sites/default/files/publications/2013/islamic_law_guide-july 2013 final 0.pdf); Hamid Khan, Practioner’s
Guide: Islamic Law, July 2013, 93. http://inprol.org/sites/default/files/publications/2013/islamic_law_guide-

july _2013_final 0.pdf.

141 Civil Code, Article 506 (offer and acceptance).
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18 Civil Code, Articles 563 & 566.

149 Civil Code, Article 564.

130 Civil Code, Article 568; Norwegian Refugee Council, 4 Guide to Property Law in Afghanistan, 73 (2005).

131 Civil Code, Articles 570, 571 & 575; Norwegian Refugee Council, 4 Guide to Property Law in Afghanistan, 73 (2005).
132 Civil Code, Articles 570, 571 & 575; Norwegian Refugee Council, 4 Guide to Property Law in Afghanistan, 73 (2005).
133 Norwegian Refugee Council, 4 Guide to Property Law in Afghanistan, 73 (2005).

134 Civil Code, Article 568; Norwegian Refugee Council, 4 Guide to Property Law in Afghanistan, 73 (2005).
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162 property Dealers Law, Article 18.

16 property Dealers Law, Article 18.

164 property Dealers Law, Article 18(3); Norwegian Refugee Council, 4 Guide to Property Law in Afghanistan, 72 (2005).
165 Civil Code, Article 2212 (all legal requirements must be satisfied); Law on Managing Land Affairs of 2008, Article 60
(same).

1% Civil Code, Article 1288.

17 Mortgage Law, Article 9.

18 Norwegian Refugee Council, 4 Guide to Property Law in Afghanistan, 72 (2005).

199 Civil Code, Articles 1861(1) & 1870(1).

170 Mortgage Law, Article 25.
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7! Mortgage Law, Article 28.

172 Mortgage Law, Article 25(3) & (4).

173 Mortgage Law, Article 26.

174 Mortgage Law, Article 25(3)

175 Mortgage Law, Article 29.

176 Mortgage Law, Article 25(3)

77 Mortgage Law, Article 25(3), 27.

178 Mortgage Law, Article 32.

179 Mortgage Law, Article 4(3).

%% Civil Code, Articles 1832, 1866, 1870.
181 Civil Code, Articles 1832 (official mortgage takes priority over others), 1866-1894; Mortgage Law, Article 12-15.
'*2 Civil Code, Article 2213.
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2! Civil Code, Article 1371.

*'2 Civil Code, Article 1371.

213 aw on Managing Land Affairs of 2008, Article 61.

214 Civil Code, Article 1369; Law on Managing Land Affairs of 2008, Article 61(5).
213 Civil Code, Article 1372.

21 Civil Code, Article 1376.

>'7 Civil Code, Articles 1351-1354.

*' Civil Code, Article 1372.

*'% Civil Code, Article 1355.

220 Civil Code, Article 1368.

22 Civil Code, Article 1378; Law on Managing Land Affairs of 2008, Article 69.
*22 Civil Code, Article 1378.
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81



bl gleS Ay 53 iy a FY

Dy ) CuiSd GaESS 0 (Asie 3 (o 5l st (oDl 5l 08 (e e S dlss Dl e iy 0 (o2 60 (S
e Jstia 4S5 8 aumy 43k Jle Jsiie 0 dgie 0 g pasd g o) canslha 28 5 e g sl Sl al a0 Al
239 oS punsadd Jle Jsiie pe 4l 4dd 24 QI 5l s 0 sS Ad A ol Cuisd o) g0 g s

(S Qs e i s )5 0 (Asie 2 4S5 jie by Jle (o5 ATy (o sl QST 5l g Bgie 3 o dka Al dlug s
GS 4TSS 4 13 Casay | n g0 bS] a0 g Canm g 3 st 3 Jlo (S S pam 4 053 3 Ciay 3 g gash 24
G850 b Sl s 28 sy Al AR Ak 4 Cias 3 s 2 dle (e 3 A e 4l >
3 ) (50 eliul Slad 5 ed 050 o (sls b 4y 228 (IS Vs paily sl 4y Qa3 J Sl
e 3 dle 4y Bsie 3 (o8 A 4 Cnay A5 (2 A N 5 Ol SIS D add o S U 5 slie
xS Qs a0y slsaal 55laly (SAa gl 51 gaSa a5

32 25 S5 sty sl 43 sha 2l s s SSIY Al 5 ol ssl0 kA 2 Al (55 S Cumas Ghsie 4S
s 5 smmse (S5 (Sss 2 ¢ sisilega 4] saalie 4y A b oS dlys saladl KU 4 Jle A A Cia
JsS A 5l e s 5o Al 55 3 o8 IS5 Dl Al (5.8 S Jle (hsia 3 o aila i 24 (ol a5
oA (S A5 i 4y Al (63 4 Al Gy g5 4k Gle 4y Jie Jle 248 2 g5 Jas e L 8 R 4 3l
P48 58 sl Cunas sV 43 3o Anse ) SV S (ol IS 1 )5 4S 5 S s

3l S 63 dald (S (A A0 gm0 (Sl )l Caay (el 2 @l sishasiae KU S G
o> ASA (S Gy o5 e 45 padd e st cod 5325l B85 o (A T 3 e 3 0l Gsia
G 4 CuSle 3 g5 (55 adidia (S Cuay 4y padd g 4S 20614 s sl 3 Jle 3 padd g
PP Y SN a5

2 2 i s e Ay st padd s o 4S ) e e JB gaee 3 Cudganae g e ) 49 Gl e
A 1) S b Jae o 4y Cue siae 10 &l e 3 60 4 Balie Gl e 3 Jle 3 (Agie 3 (5 ) ga s R Al 5l
God o) s B S e (2 (S B A (> A (s AT Fsie o W) A4 (> 63 el gl palald)
250_@\}}4&@)&\})&4&0’2\gdﬁdsé)lqd@

JoS b G Fae a U FLY
A (55058 (o> o daslaa diugyy e dd sl Olha H5 a5t sl 55 OIS Lalsn ) Geome o G

M}LAU»;}}):\AJ6).\515.1\;3‘0~~~~»gﬁwﬁuﬂﬁj}\ﬁddij)y@w\é~~~~~ M‘;\JJLMA\LJAJ
_95)!&".14)‘)\@&5\\~~~~~~ ‘;JAAJA.‘}S.\A):\QDJ}J}\MLEJ}A}JA6)3&&))‘@&3\\0~~~..€A@m‘1

238 Civil Code, Articles 1997-1998, 2077, 2079 & 2087; Norwegian Refugee Council, 4 Guide to Property Law in Afghanistan,
74 (2005); Wael B. Hallaq, Shart ‘a: Theory, Practice, Transformations, (Cambridge UP: Cambridge 2009), 290.

39 Civil Code, Articles 2079, 2080.

29 Civil Code, Article 2087; Norwegian Refugee Council, 4 Guide to Property Law in Afghanistan, 74 (2005); Wael B. Hallag,
Shart‘a: Theory, Practice, Transformations, (Cambridge UP: Cambridge 2009), 290.

! Civil Code, Article 2103.

**2 Civil Code, Article 2104.

>3 Civil Code, Article 1997.

> Civil Code, Articles 2110, 2115 & 2128.

** Civil Code, Article 2122.

46 Civil Code, Article 2124,

7 Civil Code, Article 2115.

28 Constitution of Afghanistan, Article 41, Civil Code, Article 2000(2) & 2112(2).

29 Civil Code, Article 2000; Norwegian Refugee Council, 4 Guide to Property Law in Afghanistan, 75 (2005).

239 Civil Code, Articles 1999 (inheritance) & 2119 (wills).

82



e

M&A‘@Adﬂu))\‘;yddﬁwﬂdwdﬂgwﬂ@ww\gﬁub%}é@w})m
fb My (Faid g e 3w 4R 4

J:\L;‘Gl%df)l_@)S})&é(mAJS\A‘\,{)SJAA\}}SJL)J‘qﬁ)ﬁdﬂgg&gab}»&y}‘@m}»\j@&
fgas s 2

b Y sS A ye A1SA 4 Ja 2 (6 3 gl (g3 0y gl Al o) (g€ il yg la Do pu g smge 3 Jgan Y

BESTRCTV SR UPTTIC U 2

J\Jﬁﬁ}ﬂd&é}dbﬁ%)ﬁbd&\qq\/O}G&Md_é}&dgﬁ}\)ﬁ&gj)\%ﬁiuﬁ\éé~~~~ A g e
A3l Jle ad (ol Jdags e 59) ) e S )5 0 e (5305 3 (2 (6 S (S b CuikT SS
Jle Jsiia 3 Gus e 3 sl 27 508 aun s 438 Jle Jsiie 4l (5 5055 2 a8l (iSS 0 ) sy g pme 3 L od g
c@})}}qgsea}dg:mgQ:xéﬁj\)}gaﬁdud_Lgaug)&mﬁdwéﬁ}\)ﬁd}ﬁapqg:mu')\
G Y Gl Jle Jstle e 0 Gusoe 3 S JSG) SABIA0 v v i) dle sl 3 g e

(oS g 4al Jlo Jstie 4l b 3 QS uiSE Y ) H 0 (4SS (g S

&J&\Jﬁéﬁﬂdﬁﬁ@hﬁ&#\géw\g#é\‘_Y’_Y

VIO sl bae o (o8 S5 43 e (ld Said ALA Al o i mis e cam o pm Cina O (s e 2
5 J Qlagil 4ol alel gal i glaS Qg 6 n pdldsiy Aed Cuagy 2 S pnel
ij)ydgg)'\ﬁgl*a}séd&&&ﬁ_g}ﬁ\g)a)\ﬁ\\Joﬂj\}ﬂd@hﬂcgd?\é\)ﬁgiﬁg_gjdﬁ
B8 550 s (M sila )0 sah 3555 5051 248 2l SR b IS pabaidl) AT e e gih 243 0 s e
Y dle i)l 4y slad) VA0 e 3 dy e pus e 2 S5 A8 e 0 g G 3 (2 9 S LGS
Sheg A Olska 55 pusome i)l Jsi dle o Gusne 2 Alus s 5S ey Al CalSl S ST ) sis s 0 g S

Y S S dllae (SR b (g s Ay (52 4

305l (P s o) Caas 3 o0 Al o e SIS 50 il (53 )0 24350 550 (> BS LR e )
‘m‘ijdjq)gﬁduqo#aijJ})S@ajdmj\)ﬁaw#w}ﬂa @‘L‘S'AAAJ@J\.AY\\A
Gillde o pu Cuag 3 555 s (2 A g S AT G 7O s gl ass 4 A dd gy g S
Jsiad Gus e 3 S0 0 3l Jle (598 43l 3 s sl Lo disis (S b 4 b s AiseSa (5l (S a5l S
Cinas 3 sad 245 e e g e 3 053 (ST GuST 3 o) )y s e 3 o 1o s 4508 0 90 Al 433

_ad&ﬁadjmeAM\)go)l\ﬁ‘;imJ@cj\i}\dué)ﬂdﬁjjdeuo}n

G ) cusda 3 Cua g

-

Jle Jelia | Ald) gl V0 Vool ded s a Aedl Cinay (g e 2
Jle Jsiia & a8 (gl ) Sopm) 43 (e e
Guiddsdua| ARl ggla ¥.0

21 Civil Code, Article 2079.

83



G

A giasd o) s

ST
- ..S!X ...'SHJ
Ae gana gigilasd o) gy 9

500k afghanis
50k afghanis
550k afghanis

2058 (S diea VA4V
Wiy )sddading A Sy o
S JSosasissd sl
SeSa 505l SnaCuay e
S Q5 el

3 diagy sigiasd o) gl
@y Jla

QJGA\ Gsada V0

odig ok 3o YoV
ui)g&\&\ﬁ.«deﬂd&@éd;)h&}\o
SA G

oig (593 oala Y r A
G Batue Al e Jlap 3 (Bl D (5900

4O S Sedadbyduaa il YV
A psydey
(S0 atue &l e (Sl a

C_\.Q.SJJ\ BEY oale Yo VA

3 S may Ji4AR giglle gl 2 ae
sislle sl gfie 4l by 45 510ST ) 5 ) 5y cAda
_‘;&\J\Aﬁ

43 gl gdae Canagdfsdle Yo YO

AR dan ) (S A A Cua g 20
S5 S VA a1 S ¢ page abiaidl
e dCuas 2 Gfils e sl s
S @S Dl e

AuS L F ¥

gy dd B d i g b dle Smd g VW eal Gyl digefa OB S d Al 4 &l jue o
S sl 3 Gl e o Al 4 Dl e 3 s muda s (S o> Gl sleal 55518 0 (28 J S5 Ak
@)}S.Jsesbjd _Lﬁ)léa‘;\s}_\g;\,\uu\g&\ﬂaﬁjﬂj\}\wq&\)‘)w‘;pasd)”l _o.J)‘)!cﬁa)\,:\]
Gl e 3 (Al an ) oS Ay B A e by asX gl gl Al OlhAa adi e s Cueal 3 So )l (A

84




4 e i sl 0 Gy (o s b4y o ,AWLL g s Dl ppe by A 5 e Jvale 4 a0 5 s
e b AS pabainl Je d Al 350 g 8 S Gl 4 ay A L8 Y S A Al s (S Gl
_‘;&emd‘jqzﬁtﬁ)‘&hggadé}s}b)ﬂ)ﬁug ‘ﬁdﬂ}}&@«ﬁ

N s acsdany L0

)';‘Lﬁ)s;s)aggg}gwgg):gxu\g,_gags#'su‘ﬁéduw\“ﬁga*qugg@);@a
om a3l 4y (o 03 A (f sudage (Sus ) om g9 Sy Y (5 (sl g5 A3 Claslaa jod ) )8 41N 4 & sin e 3 4za
SRS sy

om ) s e AL S Jud g e Ay bS8 m o Jod 04 a0l ol csle
o)) A oS s dagdd bdlle 9580480 B2 _isa i yga st oY Al b (o S du Jae
2 blal Sl a4y o a8d Glllas b adgha pd ol gl Adghngane Ak o b Vsl Je ¥ Al S b oS A
(sSos dleddla b o> paddiaaa (A A Gl VIYY 2 gl Sy o pu jabiade s I8 Swna Jw
@l SosSauy 5o dled yigs ¢ Gt e VIVA L s W ys oS (5 80 2 a8 58 AalST 4y Al ¢ yige
A od 4 2l padd oS Ay @Sl gal add (SO sS Aanl S e o Gl SR )50 4y 4
@b Gy yr (W S92 b gl Jlea ( S G paday ol glle 5500 aSd e AVL (5 S 4y 5 A

P93 asas Dy paa

254_L5})L5)d}.;434_4m4\4é_}}}5m\1)3‘53‘;55‘2}«}&‘;3}\5@a@oa\aﬁSoﬁ}S}S&wadua
s dledl Al Cudis G gsmes (a1 Se gl oo 4 Culg e W St Jo9 a2 Jle 2 485 jlaad i
255_@}5).»)3‘;‘9)3@\363%_9545}&@&5

08,9 4 A 1dd g

s g8 Dl 3 o S pd Liggpbagi Ay (g Al o)A os i 3 cophaial @ia Dl 2
SR 2 3 o8l b Jadlhy JHed) oL b ale o g 0 Jadl Al Al Ly A 0" g oo plai Al e
w5 iy i3 008 5l sy s dg Akh s co (3 sy pam 3 iy e (5202900 0 aalie 4y

s csde s S0l b G Qs o BA a6 Qsde g (2l AT se Ry 1 (5 e ]
257 . -

4 ggaudaGal

\J}\@ﬁﬂ)ﬁ%d@adﬂgbwﬂm‘éﬁ Zss_wyﬂjyoyﬁﬁjjgw.lﬁ@#)&\J

o35 )) (se (o (oS (ol 43 S AL g (g 38 lal (2 S U5 IS (S DY 4R 4 dbe (o g5l

299 aai (laiga Jled ssrn A sl IS a2 gl Je

22 Civil Code, Articles 1176, 1179 (mutual donation) & 1198 (discussing compensation).

233 Civil Code, Article 1180 (formal paper); Civil Code, Article 2212 (all legal requirements must be satisfied); Law on
Managing Land Affairs of 2008, Articles 4, 57 (legal deed requirement), & 60 (all legal requirements must be satisfied).

2% Norwegian Refugee Council, 4 Guide to Property Law in Afghanistan, 76 (2005).
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273 Constitution of the Islamic Republic of Afghanistan, No. 818 (27 January 2004) [hereinafter Constitution of Afghanistan].
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&9



J&j\ﬁ&d@\.@@hﬁ_dﬁ)}cjb\g&sd}‘d\.“‘)ﬂdjﬁ«éa @M»Q_}Mﬁé\a&ad\ﬁcgj‘;@gh
_d}#\}ﬂéﬁ\aﬁjo)\h_\léﬂu\Aé)}ibﬁﬂ‘\ﬁcgjo)geyadjm

L) P e g5 Sy S8 Al 4 (e 3 ke Fooa el i) ilad) & gy sl 5 S R g3
@;}}\éﬁ;ebuyﬁwb\éd}ﬁ@aA).\;Lg.JLcAS}\c)JJ.\MJ\.SALJw*@ﬂﬂ@@&ch\
o3 4d s gdna (3a 3 CuSla 3 gale Fo S giay (S d o p4d il B gale Caliay gBluadia o) (s S 438 4y
il s SIS (7 42 (S 520l 49 SR 622 o 62 Py el G ed Gl edle 43 (5 S
) adsisla aly oyl 4y Cusde 3 (il 8 Al Jis9 43 4 oty (S Bl 49 o Jise sl Jg9 48 49 sle Sl 0 ) A

€51 G aKla 5 5 0 g Ui 3 03 13 U ecos (558 (sl L 31 (o) (6w Gl Ly o 58 4S (8150

OB bl (lilad) 3
oala Yo
(8 (SN A AAR (5 i Al usa
_géo)dwﬁﬁﬁgﬁﬁdw&Aﬂé;hbij‘e&;JO}GJQ&SJA\%&J

e A GslBacd S 54 Juaale ) KA D cdale 4 5aali 2 IS Aule 3 () g SOl CuSla aadid
) ‘ 2177,
8 e

Tl g g5l 3 Glidlad) 3 -

(S eos 4. Sy any Al (Sed i 5 S ladl el Gl s pedd 5 JS JY e 0aaX JIS 51AVA
oY 8 )8 2168 i peS (SIS VAVA 4 a0 Ju S Jia il sde y siga ) GesSa il A
278 S asina a1 Gis GiSdle pmgad 3 a S qupal sl il o SO JS 3R 4 I S
s 9. Saiamud 4l Gl Sl ol Mgy gal s o Sed e sSa i S
A AL s G sl pagad Ll S ) )i AL (S 4d 4 Qs pasad 345 5 S il )
S JS P oS Al S ol Sl i Al SIS 5l SU S Jy a4y S 1990 0280 g
G ped ) cusle s Sk 3 S e s dy Pl 4 sl 4S5 il a4 usile Sl Sl
25 ok 3 sl (S g i 4y g ol sos o 0dT i JIS 549 8 sl SG ses 22 agln gl g

283 J S Ju 4855 i sl 4y (0 Js sSad 3 ) )5 45 Y S

A\LL»})JULS::}A‘L;‘JLS)\‘\/M4:3_J}S_a?\)..gd\),}.&sd;\';}j\j&é\}jygc@)ﬁd&j\’~~~)EAJJLS)'\“V/\ a

<

28 sisle Y5 el shalee 3 (S Ol 4 s 45 simle ¥ a3 saed ol saS Gladl 5 S JS 5 VAAY

277 As a note, the terms acquisition and expropriation will be used interchangeably in this chapter; i.¢., they mean the same thing.
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285 Thomas Barfield, Afghanistan: A Cultural and Political History 234 (2010); Runion, supra note 279, at 111.

2% PBS, A Historical Timeline of Afghanistan (May 4, 2011), http://www.pbs.org/newshour/updates/asia-jan-june1 1 -timeline-
afghanistan/.

28T UNHCR, 2014 UNHCR Country Operations Profile — Afghanistan, http://www.unhcr.org/pages/49e486eb6.html (last visited
May 2, 2014).

288 Ingrid Macdonald, Middle East Institute, Landlessness and Insecurity, Obstacles to Reintegration in Afghanistan, 3 (Feb. 9,
2011); Norwegian Refugee Council, supra note 278, at 46-47.

289 Macdonald, supra note 288, at 3.

20 Consider Law on Managing Land Affairs of 2008, Article 1.

21 Norwegian Refugee Council, supra note 278, at 55. Consider also Law on Managing Land Affairs of 2008, Articles 29 to 33.
22 Norwegian Refugee Council, supra note 278, at 55.

293 Norwegian Refugee Council, supra note 278, at 52-53 (citing Afghan Assistance Coordinating Authority, the National
Development Framework, Government of Afghanistan, Kabul, April 2002).

9% Constitution of Afghanistan, Article 40; see also Law on Land Expropriation, Article 2.
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295 Note that the term takings may be used in other legal contexts as well. For instance, in addition to expropriation, the terms
usurpation, confiscation, and seizure all refer to different sorts of takings not relevant to the subject matter of this chapter.

29 Constitution of Afghanistan, Article 40.

27 Norwegian Refugee Council, supra note 278, at 60 (citing Land Appropriation for Public Welfare 1935, Article 2). The law
was repealed in 1987, see Asian Development Bank, Afghanistan: Capacity Building for Land Policy and Administration Reform
51 (2007).

28 Norwegian Refugee Council, supra note 278, at 60 (citing Land Appropriation for Public Welfare 1935, Article 11).

9% Norwegian Refugee Council, supra note 278, at 60.
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399 Constitution of Afghanistan, Article 40; Law on Land Expropriation, Article 10.

319 [ aw on Land Expropriation, Article 5.

3! Law on Land Expropriation, Article 21.

312 Norwegian Refugee Council, supra note 278, at 61; Law on Land Expropriation, Article 20.
313 Law on Land Expropriation, Article 6(2).

31 Law on Land Expropriation, Article 19(1).

315 Law on Land Expropriation, Article 12.

316 Law on Land Expropriation, Article 12.
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e  Mineral resources (locations): http://afghanistan.cr.usgs.gov/information-packages
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anywhere-without-rail.html
319 Stefan Kirchner & Katarzyna Geler-Noch, Compensation Under the European Convention on Human Rights for
Expropriations Enforced Prior to the Applicability of the Convention, 19 Jurisprudence 21, 23,25 (2012).
320 Kirchner & Geler-Noch, supra note 319, at 25.
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32l Kirchner & Geler-Noch, supra note 319, at 25.

322 Case of Ayangil and Others v. Turkey, Application no. 33294/03, European Court of Human Rights (6 Dec. 2011), available
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http://hudoc.echr.coe.int/sites/eng/Pages/search.aspx#{"fulltext":["Turkey%20AND%20\nschool%20AND%20property"],"sort":
["kpdate%20Descending"],"respondent":["TUR"],"documentcollectionid2":["JUDGMENTS"],"itemid":["001-107725"]}; see
also ECHR Fines Turkey 184,000 euros in expropriation case, DailyNews (Sept. 24, 2013),
http://www.hurriyetdailynews.com/echr-fines-turkey-184000-euros-in-expropriation-
case.aspx?pagelD=238&nID=55057&NewsCatID=351.

32 Norwegian Refugee Council, supra note 278, at 56.
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Figure 1. Breakdown of NRC recorded
disputes by conflict category (n=1168)
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Below: The new organisational structure of the Ministry of Mines
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Hydrocarbons Law, Article 5(7); Minerals Law, Article 33.
Income Tax Law, Chapter 12.
Hydrocarbons Law, Article 65; Minerals Law, Article 82.
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Hydrocarbons Law, Article 95; Minerals Law, Article 83.
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